NOTICE OF RULEMAKING HEARING
STATE OF NEBRASKA
DEPARTMENT OF AGRICULTURE

NOTICE IS HEREBY GIVEN that the Nebraska Department of Agriculture (NDA) will hold a
rulemaking hearing on October 14, 2020, at 10:00 a.m. CT at NDA, Fourth Floor, State Office
Building, 301 Centennial Mall South, Lincoln, Nebraska 68509, for the proposed amendment of
Nebraska Administrative Code, Title 25, Chapter 2 entitled Pesticide Regulations. The
regulations are being amended to be consistent with the Pesticide Act as amended by LB 320 of
2019 and federal applicator certification regulations found at 40 CFR Part 171.

The hearing will be conducted under Neb. Rev. Stat. §84-907. COPIES OF THE PROPOSED
REPEAL, AND INFORMATION PROVIDED TO THE GOVERNOR INCLUDING THE FISCAL
IMPACT STATEMENT ARE AVAILABLE FOR PUBLIC EXAMINATION at NDA and at the
Offices of the Secretary of State, State Capitol, Room 1305, Lincoln, Nebraska 68508 or

website (www.sos.ne.gov/rules-and-regs/regtrack/index.cai).

ALL INTERESTED PERSONS are invited to attend and testify at the hearing. Reasonable
accommodations including the appointment of a licensed interpreter will be provided if
requested with seven days notice to NDA at (402) 471-2341 (Voice) or the Nebraska Relay
System at 711 or 800-833-7352 (TTY) to ask the operator to call NDA or email
patricia.moock@nebraska.gov. Interested persons may submit written comments to NDA or
e-mail comments to the Secretary of State’s website. Comments will be made a part of the
hearing record if received by October 13, 2020.

DATED at Lincoln, Nebraska, this 27th day of August, 2020.

NEBRASKA DEPARTMENT OF AGRICULTURE
Steve Wellman, Director






DRAFT FISCAL IMPACT STATEMENT

Agency: Nebraska Department of Agriculture

Title: 25 Prepared by: Bob Storant
Chapter: 2 Date prepared: August 20, 2020
Subject: Pesticide Regulations Telephone; 471-2341

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact (X) (X) (X)
Increased Costs () () ()
Decreased Costs () () {)
Increased Revenue () ) ()
Decrease Revenue () () ()
Indeterminable () () ()

Provide an Estimated Cost & a Description of Impact:
State Agency:

There would be minimal increased costs for the Department of Agriculture. The United States
Environmental Protection Agency (EPA) has stated they will provide funds to cover the increase

of costs for certifying and licensing pesticide applicators for the implementation of the revised
certification program established by LB 320 of 2019.

Political Subdivision:
No changes due to these regulations,
Regulated Public:

There are no changes due to these regulations, however, changes to the certification program
made by LB 320 of 2019 would require private applicators to obtain category certification if they
wish to use certain types of restricted-use pesticides. The legislation also added recordkeeping
requirements for noncertified applicators and their supervising commercial applicators. The

amended regulations implement these changes that may increase some costs for the described
applicators.

If indeterminable, explain why:







NEBRASKA ADMINISTRATIVE CODE
TITLE 25 - DEPARTMENT OF AGRICULTURE
CHAPTER 2 - PESTICIDE REGULATIONS

001 Statement of Purpose. The purpose of these regulations is to aid in the administration of
the Pesticide Act, Neb. Rev, Stat. §§2-2622 to 2-2659.

002 Administration. These regulations shall-be are administered by the Department of
Agriculture located in the State Office Building, Fourth Fioor, 301 Centennial Mall South,
Lincoln, Nebraska. The mailing address is P.O. Box 947586, Lincoln, Nebraska 68509-4756.

The teiephone number is (402) 471-2351. Iheiax—n&#%e%—{@%—kﬁ—‘l—@g%

003 Definitions. In addition to the terms listed below, the definition of terms found in the
Pesticide Act shall apply to such terms when found in these regulations.

003.01 LEVEL OF VIOLATION shall-mean means the alleged violation is a first or
subseguent violation.

003.02 FIRST VIOLATION shau—mean means a violation not meetlnq the deﬂnltson of a

003.03 SUBSEQUENT VIOLATION shalbmean means the alleged violator has been, found
by an order of the director or any court;-er-by-his-or-herewn-admission-in-a-settlement
agreement; to have previously-committed a violation of the act, ere-ormore-times or has not
contested a violation listed in a settlement agreement or a warning letter, within the three
years immediately preceding the date of committing the current alleged violation.

003.04 BASE FINE shalHmean means the amount of the administrative fine set by
regulation for a particular violation of the act prior to any adjustments for gravity or size of
business.
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003.05 SETTLEMENT AGREEMENT shallbmean means a written agreement between the
department and an alleged violator resolving any matter before the department.

003.06 MINOR HARM shall-mean means actual or potential harm which is or would be of
short duration, has no lasting effects or permanent damage, or is easily reversible, and harm
did not or would not result in significant monetary loss.

003.07 SERIOUS OR WIDESPREAD HARM shall-mean means mean actual or potential
harm to human health or to the environment which does not meet the parameters of minor
harm.

003.11 FEDERAL CERTIFICATION REGULATIONS means 40 CFR Part 171 as it existed
on January 1, 2019 which is found in the July 1, 2018 Edition.

003.12 HANDLER means a person who mixes and loads restricted-use pesticides under the
direct supervision of a ceriified applicator but does not apply such pesticides.

004 Federal Certification Regulations. The federal certification regulations are adopted and
incorporated herein by reference so long as these standards do not conflict with the Pesticide
Act. If there is an inconsistency between the act and the federal certification regulations, the act
controls. A copy of the federal certification regulations is attached to these regulations on the
department’s website at https://nda.nebraska.gov/requlations/plant/Pesticide ActCFR.pdf.
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005.01 General Standards for Certified Applicators. Allcerified-applicaters-shall

demonstrate Competency standards include demenstration of practical knowledge of the
principles and practices of pest control and proper and effective application of pesticides as
set forth in applicabie federal certification regulations. Federal certification regulations
require all cerified applicators demonstrate the ability to read and undersiand pesticide
labeling. Private applicators not taking a certification examination may demonstrate their
ability to read and understand a label by completing a label exercise during certification
training. Those applicators using restricted-use pesticides through an irrigation system
additionally need to comply with licensing requirements of the Nebraska Chemigation Act,

Neb Rev. Stat §§46 1101 through 46-1148. and—safety—mﬁse—eﬁ—peeh&des—getemﬂnahen
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005.02 Commercial and Noncommercial Applicators.

005.02A Categories and-Subscategories—GCommercial Except for the sodium

fluoroacetate predator control category, commercial and noncommercial applicators may
elect to be trained, examined and certified according to the categories set out in the
federal certification regulations and the following categories and-subeategories:
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005.02A(1) 006-02A(6)a} Sewer Use of Metam Sodium. Fhis-subcategory-includes
commercial-and-noncommercial applicators-using—or-supervising-the-useof; For
leicatrons of metam sodlum in sewer lines for plant root control An-applicatermay

lelcation of restrlcted -use or general use pestlc:ldes WhiCh are not fumigants in or
around structures for the control of wood destroying organisms such as termites,

carpenter ants fungus or beetie spec;es Amuperenwheﬁapphes—s%metuFal—pes%
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005.02A(3) G@é—@%ﬂ@} \Nood preservatlon Ihfeeategepy—meluees commersial
e For applications of any

restricted -use pestacade for preservatlve treatment of wood or wood products by

p;eseu;eer—nenp#eesu#e—metheds to protect wood that will be exposed to weather;

Qghcatlon s of, reetncted -use er—gene#a#uee pestimdes—metudmg other than
gaseous or solid fumlgants m the management of vertebrate wildlife to control the
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005.02B Specific Standards of Competency. Commercialand-noncommercial
applicaters—shall- be required-to-satisfactorily demeonstrate-Competency standards for
commercial and noncommercial applicators include a demonstration of competence in
the use lelcatlon and handhng of pestzcades specific to thelr certification as-such

- be on the basis of a
wrltten examlnatlon and as appropnate performance testmg%—p;e#eqwe;te eror to
mitlai certlﬂcatlon 50

for determlnation of competency in each category are as set ie#h—bel—ew by the federal

cert[flcahon rec:;uEatzons and as foliows a-nd%hesewhre—quay—beappmved—byJehe
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005,02B(1) 005-.02B{5\a} Sewer Use of Metam Sodium. Applicators-inthis
subcategery—shall- demonstrate Competency standards include demonstration of

practical knowledge of the secondary effects of metam sodium on downstream water
bodies (streams, rivers, ponds, and groundwater} and lateral and upstream
residential and nonresidential sewer connections; the importance and use of
personal protective equipment; and the proper measurement, calibration, and
application of metam sodium.
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005.02B(2 Wood Destroying Organisms (excluding structural
fumigation). Appheate;&skmﬁ—demens#a%e Competency standards include

demonstration of practical knowledge of structuraf wood destroylng organlsms sueh

th&ab%y—te—seleet—eahbrateﬁaﬂm&se appropnate appilcation equment ane!

procedures including rodding and trenching, topical application of pesticides, and
Iocal lnjectlon of spemally 1abeied wood treatments in infested wood sdeh-as

demens#a%e—lénewledgeuef new contro! technologyL

regulators—Applicators-shall- demenstirate knowledgeof

hazards associated with the use application of pesticides-used-for wood destroying
pest control pesticides, —Applicators-shall-demenstrate knowledge of therisks
invelved-with-handling and-use-of-these-pesticides and the appropriate measures to

be taken to reduce exposure to humans and pets pests residing in the infested
structure.

environmental and health
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005.02B(3) 005.02B{10) Wood preservation. Applicators-in-this-category-shall

demonstrate Competency standards include demonstration of practical knowiedge
of. conditions for which a wood preservative is used; all applicable treating and
testing equipment; methods of applying wood preservatives and factors influencing
their effectiveness; potential hazards to human health and the environment, including
safety procedures and equipment to minimize exposure and first aid in the event of
accidents; waste disposal as well as proper handling of spills, and the need for
informing purchasers of treated wood products of the precautions they should take
for handling, use, and disposal of freated wood products.
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005.02B(4) 005.02B{13) Wildlife Damage Control. Applicatorsshall-demonstrate

Competency standards include demonstration of practical knowledge of protected
and unprotected vertebrate pests; applicable laws and regulations protecting pests
and vertebrates; methods of control of pest animals; and the potential effects of such
control on humans, non-target organisms, and the environment.—Applicators-shall
demonstratea-knowledge of the-varieus methods of monitoring target sites for non-
target animals, creating and following transect monitoring protocols and alerting the
proper authorities when non-target animals are impacted by the control program.

005.02C Continuing education units (CEUs) may be used as a method of recertification
for commercial and noncommercial applicators. Partial CEU credit may be provided by
the department to applicators for those approved educational programs that satisfy a
portion of the required recertification topics when such education programs are received
prior to the expiration of the certified applicators' license. CEUs may be available for
recertification on programs offered or sponsored by the University, trade organizations,
associations, and commercial enterprises. All CEU programs must be approved in
advance by the department and are subject to the availability of resources the
department has to monitor such programs. CEU providers will submit to the department,
sixty days prior to the CEU event, a detailed agenda, list and qualifications of speakers,
and related certification categories.

005 03 Prlvate Applacators %@Mdual&u&ng—and#e#sapem&ag%h&us&ehestmm@e




TITLE 25
Chapter 2

%hFeth%—’l—'M-g- Prlvate apphcators who mtend to applv applymg restncted -use pestlc;cies
by fixed or rotary wing aircraft in the production of or in support of the production of
agricultural commodities shall-be-required-to will meet the same standards of competency
and be licensed as a commercial or noncommermal apphcator in order to be cer’uffed Sush

005.03A Categories for Private Applicators. Except for the sodium cyanide predator

control and sodium fluoroacetate predator control categories, private applicators may
elect to be trained and cerified according to the categories set out in the federal

certiftcatlon requlatlons Ihereﬂape—neeepam%eueategmpsubeategeﬁes#eHwa%e

005.03B Standards of Competency. Competency standards for private applicators
include a demonstration of competence in the application and handling of pesticides
specific to their certification. Standards for determination of competency in each
cateqorv are as set bv the federal certiflcat[on requlatlons As—a—mmum4eqw#e&aqem
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005.04 Noncertified Applicators and Handlers. The minimum standard for noncertified
applicators and their supervising cerified applicators is that they meet the requirements set
forth in §2-2642 and §2-2643 of the Act including all applicable requirements of the federal
certification regulations. The minimum standard for handlers and their supervising certified
applicators is that thev meet all appllcabie requarements of the federal certification

requlations. Am

a-be includes any
form of communlcatlon in standard use that can adequately summaon the supervising

15
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licensed cemfled applicator to the site of appltcatlon and provide for a two-way

005.04B 00504 The reasonable period of time that it would take the supervising
licensed certified applicator to be physically at the application site shall-be is three hours,
starting at the time the supervising applicator is contacted by the noncertified applicator
and ending when the supervising applicator arrived arrives on the site of the-nencertified

apphcators-pesticide-use.

005.05 Training, Testing and Application Reguirements,

pFeeesaﬂg—fee—pFesenbed-m%SNAG—z-M Under an executlve order |ssued by the

Governor of Nebraska, the department has been directed to offer military personnel who
were serving active duty during the period of time they would have otherwise renewed
their applicator certification, a one-year extension on the license. The department
requires credible evidence from the applicant to verify their military active duty status.

aﬁpheatepheense—rs—nennandatw Any person attendlng recertn‘:catlon tralnmg Wtil be

required to attend the entire training program, and if a department proctor determines
the applicant is spending too much time outside of the meeting, the depariment proctor
is authorized to dismiss the person from the training session.

005.05C l:feaorselestmg—Reqememem& Nebmska—pestm&ée—appheatepheeﬂses—a%e

electronlc communlcatlon dewces are to be turned off durmg ihe tralnlng andfor testlng
session. Personal calculators are allowed in testing sessions so long as they are not
also able to communicate with other devices outside of the testing session. Persons
attending training or testing will be allowed to use electronic communication devices
during breaks;-but-must if they turn off the device upon re-entering the training or testing
room.
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005.050 Cheating. Any person determined or suspected of cheating by the
depariment’s proctor while taking an examination will be asked to terminate the test
session and return at a later date to retake the examination. Repeat offenses may result
in the department barring the applicant from future examinations, thus preventing the
applicant from obtaining a license. Cheating on an examination includes shallinclude,
but is not limited to: using electronic devices to communicate with other individuals or
devices, using study materials during the examination, communicating with other testers
in the test session by any means, exchanging examination booklets with other testers,
using a copied or stolen examination booklet before or during the examination,
photocopying, photographing, or otherwise duplicating the test booklet in whole or in
part, or using any other method intended tc defeat the purpose of testing the personal
knowledge and competence of the applicant to apply pesticides. Any discovery by the
department that applicants for a pesticide applicator license are using or have used
electronic devices (other than calculators) to aid in completing the examinations will be
required to surrender such device to the department proctor, and could potentiaily be
dismissed from the testing session. The department procter will return such device to
the applicant upon completion of the examination.

006 Record Keeping.
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006.01 Private-applicaters-shall-record Sufficient record keeping for private applicators

includes all of the following information on the application of all restricted-use pesticides,
complete the record within 14 days of the application, and maintain the record for a period of
three years from the date of the application:

006.01A The brand or product name and the EPA registration number of the pesticide
that was applied;

006.01B The total amount of the pesticide applied;

006.01C The location of the application, the size of area treated, and the crop,
commoeodity, stored product, or site to which a pesticide was applied. A separate record
of application is required to be made for each unigue location. The location of the
application may be recorded using any of the following designations:

008.01C(1) County, range, township, and section;

006.01C(2) An identification system utilizing maps andfor writfen descriptions which
accurately identifies location, such as global positioning system locators;

006.01C(3) An identification system established by a USDA agency which utitizes
maps and a numbering system to identify field locations; or

006.01C(4) The legal property description.

006.01D The month, day, and year on which the pesticide application occurred. A
separate record of application is necessary for each unigue date of application. If an
application is suspended for any reason, the proper procedure is that a separate
application record is made for each day of application with the specific area treated for
each separate date clearly recorded. For applications made over multiple days, the
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record lists all days during which the application was in effect, from the introduction of
the pesticide until the target site was cleared for re-entry;

006.01E The name and certification number of the certified applicator who applied or
who supervised the person making the application; and

006.01F Applications of pesticides made on the same day in a total area of less than
1/10 of an acre are classified as spot applications and require the following elements be
recorded:

006.01F(1) Brand or product name and EPA registration number;
006.01F(2) Total amount applied,;

006.01F(3) Location mustbe designated as "spot application” with an indication of
the section, township, range and county of the target site; and

006.01F(4) The date of application.

006.02 Commercial-and nencommercial-applicators-shallrecerd Sufficient record keeping

for commercial and noncommercial applicators includes all of the following information on
the application of restricted-use pesticides within 48 hours of the application and keeping
the records for a minimum of three years following the date of the application at their
principal place of business. For commercial Commercial applicators applying structural pest
control pesticides shall-alsorecerd sufficient record keeping includes the following
information on ail general use pesticide applications made for those purposes. Additionally,
it is recommended that commercial applicators applying general use pesticides forlawn-care
puppeses—shau also keep such records AH—sueh—m#e;mat:en%haﬂ—be—#eee%ded—\wm

shall are to be provsded to the customer or person contractmg for the appiicatlcn on their
request, within four business days of the request.

006.02A Name and address of the person for whom the pesticide was applied.

006.02B Name—address; and certified applicator license number of person making the
application. When Where a noncertified applicator makes the application, include both
the noncertified and supervising licensed applicator information.

' 006.02C Location eraddress of the pesticide application. A separate record of
application is required to be made for each unique location. The location of the
application may be recorded using any of the following designations:

006.02C(1) County, range, township, and section;

006.02C(2) An identification system ufilizing maps _or written descriptions which
accurately identifies location, such as global positioning system locators;
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006.02D Targetp

006.02C(3} An identification system established by a USDA agency which utilizes
maps and a numbering system to identify field locations: or

006.02C(4) The legal property description.

006.02D-008-02F Site, crop, commodity or stored product of application ie—speeific

006.02E 006-02F Day, month, and year of application. A separate record of application
is necessary for each unigue date of application. If an application is suspended for any
reason, the proper procedure is that a separate application record is made for each day
of application with the specific area treated for each separate date clearly recorded. For
applications made over multiple days, the record lists all days during which the
application was in effect, from the introduction of the pesticide until the target site was
cleared for re-entry.

006.02F 806-02G Initial starting time of application.

006.02G 806-02H Frade Product name and EPA registration number of the pesticide

applied.
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006.02H 986-92J Total amount of pesticide applied to site per application.

006.02| 886-02K Size of treated area treated ersite, i.e., acres, cubic feet, square feet,
linear feet, crack and crevice, trap or bait placement, or spot treatment.

006.03 Dealers. Eaeh Record keeping for each person who distributes restricted-use
pesticides in the state shall is sufficient if it is completed within two working days of the
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transaction, keep is a record of each transaction involving a restricted-use pesticide, is kept
for a period of 36 months from the date of the transaction—Such-recerds-shall be completed
withintwo-working-days-of the-transaction-and includes include the following information:

006.03A The name and address (residence or principal place of business) of the person
to whom the restricted-use pesticide is made available. No dealer may make a
restricted-use pesticide available to an uncertified person unless he or she can
document that the distribution is to a licensed dealer or the restricted-use pesticide will
be used applied by a certified applicator with a current and correct category license for
the pesticide. Such documentation includes shall-include all information required in
subsections (B) and (C) below.

006.03B The name and address (residence or principal place of business) of the
certified applicator or dealer who will use apply the restricted-use pesticide if different
from paragraph 006.03A above;

006.03C The certified-applicators’ license number of a certified applicator or dealer
license-number, the state or other governmental entity that issued the certification
document, the expiration date of the certification or flicense and the categories in which
the applicator is certified if appropriate;

006.03D The product name, EPA registration number, and the special local need
registration number, if any, on the label of the pesticide;

006.03E The gquantity of the pesticide made-avallable foruse involved in the transaction;
and

006.03F The date of the transaction,_-and

007 Fines and Penalties. The department case review process will determine the appropriate

fine or penalty for each violation of the Pesticide Act in accordance with §2-2626(9), §2-2650
and any other applicable provisions of the act.

20

007.01 When it is determined that an administrative fine is an appropriate penalty for a
violation of the Pesticide Act, the actual amount of such administrative fine shallbe is
calculated by determining the base fine and making the necessary adjustments for gravity
and the size of business as set forth in this section. The department may, however, issue
any fine at the statutory maximum for any egregious violation. The base fines established for
the specific violations of the Pesticide Act as set forth in Neb. Rev. Stat. §2-2646 are as
follows:
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007.01A(1) Base fine for a first violation is $1,000.

C07.01A(2) Base fine for a subsequent violation is $2,000.

007 O1B A \nolation of 2 2646(2) Ie—detas#aitekdefaeewepdes#ewmhe#y—epmﬁam

007.01B{1) Base fine for a first violation is $1,000.

007.01B(2) Base fine for a subsequent violation is $3,000.

OO? 01C A violation of 2 2646(3) Ieadd—any—se@sta#we%—eptak&any—substanee—#em—a

007.01C(1) Base fine for a first violation is $1,000.

007.01C(2) Base fine for a subseqguent violation is $4,000.

007 01D A v:olatlon of 2- 2646(4) or (5) I&useuepeaase—te—batseéﬂwesﬁeld&een#apy

21
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007.01D(1) Base fine for a first violation is $2,500.

007.01D(2) Base fine for a subsequent violation is $5,000.

007 01 E A ona’uon of 2 2646(6) Mmd@@%peﬁwm@swepd&ﬁbutea

007.01E(1) Base fine for a first violation is $1,000.

007.01E(2) Base fine for a subsequent violation is $2,000.

007.01F(1) Base fine for a first violation is $4,000.

007.01F(2) Base fine for a subsequent violation is $5,000.

007 O1G A vnoiatlon of 2 2646(8) Ie+ase—fep%lnwe-pepse\¢sﬂadvamage~epmveal—e%her

007.01G(1) Base fine for a first violation is $1,000.

007.01G(2) Base fine for a subsequent violation is $2,000.

007 01HA Vlo!atlon of 2- 2646(9) le—eem#ui—anﬂaet—ﬁepwhleh—areemﬂedﬁappmater—s

007.01H(1) Base fine for a first violation is $1,000.

007.01H(2) Base fine for a subsequent violation is $2,000.

007.011 A vro!atlon of 2- 2646(10) ie%qewmgly—ew#enﬂenaﬂy—use—ea&s%med—
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007.011(1) Base fine for a first violation is $5,000.

007.011(2) Base fine for a subsequent violation is $5,000.

007. O1J A wolatlon of 2- 2646(11) Ieimueebtawam}se—epte—pay—a%esﬂand

007.01J(1) Base fine for a first violation is $1,000.

007.01J(2) Base fine for a subsequent violation is $2,000.
6(12) Ie—famkee&epmﬂtse%eﬂtnake%mlable—fm

007 01 K A v;olation of 2 264

007.01K{1) Base fine for a first violation is $1,000.
007.01K(2) Base fine for a subsequent violation is $2,000.

007.01L A violation of 2-2646(13): Te-hinder—obstruct-orrefuse-to-assist the director in
;  hi ios:

007.01L.(1) Base fine for a first viclation is $2,000.

007.01L(2) Base fine for a subsequent violation is $5,000.
OO? O1M A wolatlon of 2- 2646(14) Ie—welateuanyustate—managemem—p%aq—eppesnepée

007.01M(1) Base fine for a first violation is $1,000.

007.01M(2) Base fine for a subsequent violation is $5,000.

007.01N(1) Base fine for a first violation is $1,000.

007.01N(2) Base fine for a subsequent violation is $4,000.
007. 010 A V|01at|on of 2- 2646(16) Jo-use-any pesticide-which-is-Underan

007.010{1) Base fine for a first violation is $2,0600.

007.010(2) Base fine for a subsequent violation is $5,000.



TITLE 25
Chapter 2

007.01P A violation of 2-2646(17): Feo-fail-to-follow-any-order-ef the-depariment;
007.01P(1) Base fine for a first violation is $2,000.

007.01P(2) Base fine for a subsequent violation is $5,000.
007.01Q A violation of 2-2646(18)Except-as-authorized-by-law-to-knrowinglyor

algd=Wataiall-Tatal-t=Wa aln X W B
5 SH—O = a1 i = <

alf=Takdfats
1

007.01Q(1) Base fine for a first violation is $2,000.

007.01Q(2) Base fine for a subsequent violation is $5,000.

007.01R{1) Base fine for a first violation is $2,000.

007.01R(2) Base fine for a subsequent violation is $5,000.
007.01S To violate any other provision of the act.
007.01S(1) Base fine for a first violation is $1,000.
007.01S(2) Base fine for a subsequent violation is $2,000.
007.02 Gravity adjustment criteria. The base administrative fine may be changed by
considering the gravity of harm of the viclation and the gravity of misconduct of the person

committing the violation. The specific numerical value will be assigned to each category as
set forth in the following charis:

24
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007.02A Gravity of harm.

Violation Circumstances Value
Toxicity - Category | pesticides, signal word 5
"DANGER", restricted-use pesticides (RUP's).
Pesticide General-use pesticides, toxicity - Category I,
signal word "WARNING", and Categories ill and 1
IV, sighal word "CAUTION."
Actual sericus or widespread harm to human 5
health.
Potential serious or widespread harm to human 4
health.
HarmHZJaggjman Minor actual harm to human health. 3
Minor potential harm to human health, neither 9
serious nor widespread.
Harm to human health is unknown. 1
No actual or potential harm to human health. 0
Actual serious or widespread harm to the
environment (e.g., damage or contamination to 5
crops, certified organic crops, water, livestock,
wildlife, wilderness, or other sensitive natural
areas).
Potential sericus or widespread harm to the 4
environment.
Environmental Harm Minor actual harm to the environment. 3
Minor potential harm to the environment, neither 5
widespread nor substantial.
Harm to environment is unknown. 1
No actual or potential harm to the environment. 0
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007.02B Gravity of misconduct.

Violation Circumstances Value

Two or more prior violations in previous three
years of FIFRA or state law, either similar or 3
unrelated to current violation.

One prior violation in previous three years of
FIFRA or state law similar to current violation.

Compliance History One prior violation in previous three years of

FIFRA or state law unretated to current 1
violation.

No prior FIFRA or Nebraska Pesticide Act
violation.

Knowing or willful violation of the statute.
Knowiedge of the general hazardousness of 4
the action.

Violation resulting from faulty, careless, or
Culpability negligent action.

Culpability unknown. 1

Violation was neither knowing nor willful and
did not result from faulty, careless, or negligent 0
action.

Violator voluntarily notified NDA of incident or
viclation.

Violator instituted steps to correct the violation
Remedial Efforts immediately after discovery or notification of -2
the violation.

Violator immediately notified NDA of incident
and instituted steps to correct the violation.

Noncompliance with Pesticide Act has or would
have resulted in significant financial gain for 3

Financial Gain violator.

No financial gain to violator as a result of
viclation.

007.02C To determine the total gravity value, the base fine shall-be js adjusted based
on the total number of points calculated from 007.02A and 007.02B above and
multiplying it by the gravity adjustment values.
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Adjustments for Gravity

Total Gravity Value Adjustment
3 or below 25% of base value
4-6 50% of base value
7-10 75% of base value
11 or above 100% of base value

007.03 To determine the actual administrative fine, the fine as determined in 007.02C
above shall-be is multiplied by the appropriate value corresponding with the size of business
criteria set forth below. In determining the amount of any fine, there shall-be is a rebuttal
presumption that the gross revenue from all sources of any violator is over $800,000.

Size of Business Criteria

Gross Revenue From All Sources Multiplier Value
$0-200,000 0.2
$200,001-400,000 04
$400,001-600,000 0.8
$600,001-800,000 0.8
over $800,001 1.0

007.04 Nothing in these regulations shall prevent the department from entering into a
settlement agreement with any person violating the Pesticide Act or the rules and
regulations adopted and promulgated under it which specifies a different fine or penalty than
specified in the act or regulation.

27
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008 Worker Protection Standards (Arid RE| extension). The counties listed below have an

annual average rainfall of 25 inches or more over a 25 year period and are not subject to the
arid Restricted Eniry Interval (REI) extension for organophosphate or methyl-carbamate

pesticides:
Adams Fillmore Pierce
Antelope Gage Phelps
Hall Platte
Boone Hamilton Polk
Buffalo Harian Richardson
Burt Jefferson Rock
Butler Johnson Saline
Cass Kearney - Sarpy
Cedar Keya Paha Saunders
Knox
Clay Lancaster Seward
Loup
Colfax Madison Thayer
Cuming Merrick Thurston
Custer Nance
Dakota Nemaha Washington
Dixon Nuckolls Wayne
Dodge Otoe Webster
Douglas Pawnee York

008 Emergency Exemption Permit.

28

Saeh—e*empﬂens—shau—be contlngent upon contmued compllance by the reglstrant of the
pesticide with the provisions of the act Pesticide Act and the these rules and regulations.

009.02 The registrant of an emergency exemption pesticide shall is obligated to ensure that
such pesticide shall-be is distributed only to those persons who have obtained a permit to
distribute such pesticide in Nebraska.

009.03 Application. Any person wishing to distribute, including those persons only
distributing to other dealers, an emergency exemption pesticide may make application fo the
department for a permit on forms provided by the depariment. Only persons holding such
permits shall-be are allowed fo distribute the pesticide for such use application.

009.04 Issuance. The department may issue an emergency exemption permit to applicants
who have completed the application and who have agreed to abide by the conditions set out
in 009.05 below. Permits shall-be are valid until the dates specified on the permit, unless
sooner revoked by the department for a violation by the holder of the provisicns of the act or
the rules and regulations.
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009.05 Conditions. All permits issued under 009.04 above shallbeconditioned-asfollowed
are subject to the following:

009.05A Only products approved by the department pursuant to this rule-and regulation
shali are allowed to be distributed foruse-and-onlyforthe-uses as identified on the

permit.

009.058 Distribution shall is only allowed o be made o persons holding an emergency
exemption permit, or the end user of the emergency exempted pesticide.

009.05C No distribution shall is allowed to in any way violate the restrictions of the label,
or emergency labeling of the pesticide. The label and the emergency labeling shall is to
be provided with the distribution of the pesticide.

009.05D No distribution shall is allowed to be made to any person whom the
department has determined has violated the provisions of this rule and regulation or has
violated the provisions of any emergency exemption permit issued to that person,

009.05E Persons distributing pesticides under an emergency exemption permit shall are
only allowed {o do so if they maintain records of distributions for at least three (3) years
following the effective date of the distribution. Such records shall-be are the same as
those required for a restricted-use pesticide as set forth in 006.03 above. In addition, a
final report shall is to be submitted to the Department of Agriculture of all distributions of
the pesticide within 60 days following the end of the season or expiration of the permif.

009.06 Notification. Fhe-departmentshall-beinformed-by-any Any person that is aware of

any adverse affects resulting from the use-ofthe pesticide is to report such information to
the department.
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010 044 Annotation. Neb. Rev. Stat. §§2-2622 to 2-2659 {Reissue 2012 and LB 69 of 2013),
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LEGISLATIVE BILL 320

Approved by the Governor April 24, 2019

Introduced by Albrecht, 17.

A BILL FOR AN ACT relating to the Pesticide Act; to amend sections 2-2628,
2-2630, 2-2632, 2-2637, 2-2646, 2-2643, 2-2643.02, 2-2645, and 2-2853,
Reissue Revised Statutes of Nebraska, and sections 2-2624, 2-2626, 2-2629,
2-2635, 2-2636, 2-2638, 2-2639, 2-2641, 2-2642, 2-2646, and 2-2656,
Revised Statutes Cumulative Supplement, 2018; to redefine terms; to update
federal references; to change Department of Agriculture powers and duties;
to change provisions relating to registration reguirements and
applications, service of process, labeling requirements, application fees,
pesticide applicator and restricted-use pesticide provisions, commercial,
noncommercial, and private applicator licenses, noncertified applicator
restrictions, records requirements, license holder duties, wviolations,
claims cof damages, dinspections, and prohibited acts; to harmonize
provisions; and to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section 1., Section 2-2624, Revised Statutes Cumulative Supplement, 2818,
is amended to read:

2-2624 for purposes of the Pesticide Act:

(1) Active ingredient means:

(a) In the case of a pesticide other than a plant regulator, defoliant, or
desiccant, an ingredient that prevents, destroys, repels, or mitigates a pest;

(b) In the case of a plant regulator, an ingredient that, through
physiological action, accelerates or retards the rate of growth or rate of
maturation or otherwise alters the behavior of an ornamental or crop plant or a
product of an ornamental or crop plant;

(c) In the case of a defoliant, an ingredient that causes Lleaves or
folliage to drop from a plant; or

(d) In the case of a desiccant, an ingredient that artificially
accelerates the drying of plant tissue;

(2) Administrator means the Administrator of the United States
Environmental Protection Agency;

(3) Adulterated means:

(a) That the strength or concentration is not accurately puvrity—of—a

34 i expressed on the

labeling under which a pesticide is sold;

(b} That any substance is substituted wholly or in part for the pesticide;
ar

(¢} That any valuable constituent of the pesticide has been wholly or in
part abstracted;

(4} Animal means a vertebrate or invertebrate species, including humans,
other mammals, birds, fish, and shellfish;

(5} Antidote means a practical treatment used in preventing or lessening
il1 effects from poisoning, including first aid;

(6} Biological control agent means any living organism applied to or
introduced into the envircnment that is intended to function as a pesticide
against another organism;

(7} Bulk means any distribution of a pesticide in a refillahle container
designed and constructed to accommodate the return and refill of greater than
fifty-five gallons of liquid measure or one hundred pounds of dry net weight of
the product;

(8} Commercial applicator means any applicator required by the act to
obtain a commercial applicator license;

(9) Dealer means any manufacturer, registrant, or distributor who is
required to be licensed as such under section 2-2835;

(18) Defoliant means a substance or mixture of substances intended to
cause the leaves or foliage to drop from a plant, with or without causing
abscission;

(11) Department means the Department of Agriculture;

(12) Desiccant means a substance or mixture of substances intended to
artificially accelerate the drying of plant tissue;

(13) Device means an instrument or contrivance, other than a firearm, that
is used to trap, destroy, repel, or mitigate a pest or other form of plant or
animal life, other than a human or a bacteria, virus, or other microorganism on
or in living humans or other living animals. Device does not include equipment
intended to be used for the application of pesticides when sold separately from
a pesticide;

(14) Director means the Director of Agriculture or his or her designee;

{15) Distribute means to offer for sale, hold for sale, sell, barter,
eéxchange, supply, deliver, offer to deliver, ship, hold for shipment, deliver
for shipment, or release for shipment;

(16) Environment includes water, air, land, plants, humans, and other

animals living in or on water, air, or land and interrelationships which exist
among these;
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(17) Federal act means the Federal Insecticide, Fungicide, and Rodenticide
Act, 7 U.5.C. 136 et seq., and any regulations adopted and promulgated under
it, as the act and regulations existed on January 1, 2019 2013;

(18) Federal agency means the United States Environmental Protection
Agency;

{19) Fungus means any non-chlorophyll-bearing thallophyte, including rust,
smut, mildew, moeld, yeast, and bacteria, but does not include non-chlorophyll-
bearing thallophytes on or in living humans or other living animals or those an
or in a processed food or beverage or pharmaceuticals;

(20) Inert ingredient means an ingredient that 14is not an active
ingredient;

(21) Ingredient statement means a statement which contains the name and
percentage of each active ingredient and the total percentage of all inert

ingredients in the pesticide- et i 7

(22} Insect means any of the numerous small invertebrate animals generally
having a segmented body and for the most part belonging belerng to the class
Insecta, comprising six-legged, usually winged forms such as beetles, bugs,
bees, and flies, Insect includes allied classes of arthropods, the members of
which are wingless and usually have more than six legs, such as spiders, mites,
ticks, centipedes, anc¢ wood lice;

(23) Label means the written, printed, or graphic matter on or attached to
a pesticide or device or any of its containers or wrappers;

(24) Labeling means all labels and any other written, printed, or graphic
matter (a) accompanying the pesticide or device at any time or (b) to which
reference is made on a label or in literature accompanying or referring to a
pesticide or device, including information distributed in any electronic
format, except accurate, nonmisleading references made to a current official
publication of a federal or state institution or agency authorized by law to
conduct research in the field of pesticides;

(25) License holder means any person licensed under the Pesticide Act;

(26) Licensed certified applicator means any person licensed and certified
under the act as a commercial applicator, noncommercial applicator, or private
applicator;

(27) Misbranded means that any pesticide meets one or more of the
following criteria:

(a) ITts labeling bears any statement, design, or graphic representation
relative to the pesticide or to its ingredients which is false or misleading in
any particular;

{b} It is contained in a package or other container or wrapping which does
not conform to the standards established by the administrater pursuant to 7
U.3.C. 136w(c) of the federal act;

{c) It is an imitation of or distributed under the name of ancther
pesticide;

{(d) Its label does not bear the registration number assigned under 7
U.5.C. 136e of the federal act to each establishment in which it was produced;

(e) Any word, statement, or other information required by or under
authority of the Pesticide Act to appear on the label or labeling is not
prominently placed thereon with such conspicuousness, as compared with other
words, statements, designs, or graphic matter in the labeling, and in such
terms as to render it likely to be read and understood by the ordinary
individual under customary conditions of purchase and use;

(f} The labeling accompanying it does not contain directions for use which
are necessary for effecting the purpose for which the product is intended and
if complied with, together with any reguirements imposed under 7 U.S.C. 136a(d)
of the federal act, are adequate to protect health and the environment;

{(g) The label does not contain a danger, warning, symbol, or cautionary
eawkion statement which may be necessary and if complied with, together with
any requirements imposed under the Pesticide Act or 7 U.5.C. 136a(d) of the
federal act, is adequate to protect health and the environment;

(h) In the case of a pesticide not registered in accordance with sections
2-2628 and 2-2629 and intended for export, the label does not contain, in words
prominently placed thereon with such conspicuousness, as compared with other
words, statements, designs, or graphic matter in the labeling, as to render iE
likely to be noted by the ordinary individual under customary conditions of
purchase and use, the words Not Registered for Use in the United States of
America;

(i) The label does not bear an ingredient statement on that part of the
immediate container, and on the outside container or wrapper of the retail
package, if any, through which the ingredient statement on the immediate
container cannot be clearly read, which is presented or displayed under
customary conditions of purchase, except that a pesticide is not misbranded
under this subdivision if:

(i) The size or form of the immediate container or the outside container
or wrapper of the retail package makes it impracticable to place the ingredient
statement on the part which 1is presented or displayed under customary
conditions of purchase; and

(ii) The ingredient statement appears prominently on another part of the
immediate container or outside container or wrapper, permitted by the
administrator;

(3} The labeling does not contain a statement of the use classification
under which the product is registered;

-2-




1B326 LB320
2019 2019

(k) There is not affixed to its container, and to the ocutside container or
wrapper of the retail package, if any, through which the required information
on the immediate container cannot be clearly read, a label bearing:

(1) The name and address of the producer, registrant, or person for whom
produced;

(ii) The name, brand, or trademark under which the pesticide is sold;

(iii) The net weight or measure of the content, except that the
administrator may permit reasonable variations; and

(iv) when required by regulations of the administrator to effectuate the
purpeses of the federal act, the registration number assigned to the pesticide
under such act and the use classification; or

(1) The pesticide contains any substance or substances in quantities
highly toxic to humans, unless the label bears, in addition to any other matter
required by the Pesticide Act:

(1) The skull and crosshones;

(ii)} The word poison prominently in red on a background of distinctly
contrasting color; and

(iii) A statement of a practical first-aid or other treatment in case of
poisoning by the pesticide;

(28} Nematode means an invertebrate animal of the phylum Nemathelminthes
and class Nematode, an unsegmented roundworm with an elongated, fusiform, or
sac-1like body covered with cuticle, inhabiting soil, water, plants, or plant
parts;

(29} Noncommercial applicator means (a) any applicator whe 1is not a
commercial applicator or _a private applicator and uses restricted-use
pesticides only on property owned or controlled by his or her employer or for a
federal entity, er state agency, er¥—a political subdivision of the state, or
postsecondary educational institution in_this state or (b) any employee or
ather person acting on behalf of a political subdivision of the state who is
not a commercial applicator gpr_a private applicator who uses pesticides for
outdoor vector control;

(38) Person means any individual, partnership, limited liability company,
association, corporation, or organized group of persons, whether incorporated
or not;

(31} Pest means_any destructive, detrimental, or undesirable:

(a) Insect Amy—insect, snail, slug, rodent, bird, nematode, fungus, weed,
or other form of terrestrial or aguatic plant or animal life, excluding humans;
ar

(b) Virus Amy-wirus, bacteria, or other microorganism, other than a virus,
bacteria, or microorganism in or on living humans or other living animals,—as

r
(32} Pesticide means a substance or mixture of substances intended to
prevent, destroy, repel, or mitigate any pest or any substance or mixture of
substances intended for use as a plant regulator, defeliant, or desiccant,
including any biological control agent. Pesticide does not include any article
that is a new animal drug within the meaning of the Federal Food, Drug, and
Cosmetic Act, 21 U.S.C. 321{v), as the section existed on January 1, 2019 2043~

red—b & 3

(33) Pesticide management plan means a management plan for a specific,
identified pesticide to implement a strategy to prevent, monitor, evaluate, and
mitigate {(a) any occurrence of the pesticide or pesticide breakdown products in
ground water and surface water in the state or (b} any other unreasonable
adverse effect of the pesticide on humans or the environment;

(34) Plant regulator means a substance or mixture of substances intended
through physiological actien to accelerate or retard the rate of growth or rate
of maturation or otherwise to alter the behavior of an ornamental or crop plant
or the product of an ornamental or crop plant but does not include a substance
to the extent that it 1is intended as a plant nutrient, trace element,
nutritional chemical, plant inoculant, or soil amendment;

{35) Pollute means to alter the physical, chemical, or biological quality
of or to contaminate water in the state, which alteration or contamination
renders the water harmful, detrimental, or injurious to humans, the
environment, or the public health, safety, or welfare;

{(36) Private applicator means an applicator who is not a commercial
applicator or a noncemmercial applicater and uses or supervises the use of any
restricted-use pesticide which—is—etassified-for restricted use for purposes of
producing any agricultural commodity on property owned, er rented by._or under
the general control of him or her or his or her employer, or, if applied
without compensation other than trading of personal services between producers
of agricultural commodities, on the property of another person. To meet the
definition of a private applicator, an_employee of an emplover described under
this subdivision may only provide labor for the pesticide use. An_employee who
provides restricted-use pesticides or eguipment used to apply restricted-use
pesticides is a commercial applicator;

(37) Property means any land or water area, including airspace, and any
plant, animal, structure, building, contrivance, commodity, or machinery,
whether fixed or mobile, appurtenant to or situated on a land or water area or
airspace, including any vehicle used for transportation;

(38) Restricted-use pesticide means a pesticide classified as a
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restricted-use pesticide by the federal agencyr—a—State-dimited-use—pesticider
or any pesticide for which an exemption under 7 U.S5.C. seectien 136p of the
federal act has been granted;

(39) sState management plan means a generic plan developed by the
department to implement a strategy to prevent, monitor, evaluate, and mitigate
any occurrence of pesticides in ground water and surface water in the state and
any specific plans developed when an occurrence has been detected;

(48) State pesticide applicator certification plan means Ethe plan
developed by the department to enter into a cooperative agreement with the
federal agency to assume the responsibility for the primary enforcement of
pesticide use and the training and licensing of certified applicators;

(41) State-limited-use pesticide means any pesticide included on a list of
state-limited-use pesticides established by the department pursuant to a
pesticide management plan;

{42) Unreasonable adverse effect on humans or the environment means any
unreasonable risk to humans or the environment taking into account the severity
and longevity of adverse effects of use of the pesticide and also taking into
account the economic, social, and environmental costs and benefits of the use
of the pesticide. The costs and benefits of a publie—health pesticide used for
public health purpgses shall also weigh any risks of the use of the pesticide
against the health risks to be mitigated or controlled by the use of the
pesticide;

(43) vector means any organism capable of transmitting the causative agent
of human disease or capable of producing human or animal discomfort or injury,
including mosquitoes, flies, fleas, cockroaches, ticks, mites, other insects,
mice, and rats; and

(44} weed means any plani that grows where not wanted.

Sec. 2. Section 2-2626, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2626 The department shall have the following powers, fuactions, and
duties:

(1) To administer, implement, and enforce the Pesticide Act and serve as
the lead state agency for the regulation of pesticides. The department shall
involve the natural resources districts and other state agencies, including the
Department of Environmental Quality, the Department of Natural Resources, or
the Department of Health and Human Services, in matters relating to water
quality. Nothing in the act shall be interpreted in any way to affect the
powers of any other state agency or of any natural resources district to
regulate for ground water quality or surface water quality as otherwise
provided by law;

(2) To be responsible for the development and implementation of a state
management plan and pesticide management plans. The Department of Envirosmental
Quality shall be responsible for the adoption of standards for pesticides in
surface water and ground water, and the Department of Health and Human Services
shall be responsible for the adoption of standards for pesticides in drinking
water. These standards shall be established as action levels in the state
management plan and pesticide management plans at which prevention and
mitigation measures are implemented. Such action levels may be set at or below
the maximum contaminant level set for any product as set by the federal agency
under the federal Safe Drinking Water Act, 42 U.5.C. 300F et seq., as the act
existed on January 1, 2619 2823. The Department of Agriculture shall cooperate
with and use existing expertise in other state agencies when developing the
state management plan and pesticide management plans and shall not hire a
hydrologist within the department for such purpose;

(3) After notice and public hearing, to adopt and promulgate rules and
regulations providing lists of state-limited-use pesticides for the entire
state or for a designated area within the state, subject to the following:

(&) A pesticide shall be included on a 1list of state-limited-use
pesticides if:

{i) The Department of Agriculture determines that the pesticide, when used
in accordance with its directions for use, warnings, and cautions and for uses
for which it 1is registered, may without additional regulatery restrictions
cause unreasonable adverse effects on humans or the environment, including
injury to the applicator or other persons because of acute dermal or inhalation
toxicity of the pesticides;

{(ii) The water quality standards set by the Department of Epvironmental
Quality or the Department of Health and Human Services pursuant to this section
are exceeded; or

(iii) The Department of Agriculture determines that the pesticide requires
additional restrictions to meet the requirements of the Pesticide Act, the
federal act, or any plan adopted under the Pesticide Act or the federal act;

(b) The Department of Agriculture may regulate the specific time,
locations, and conditions restricting the ef wuse of a state-limited-use
pesticide, including allowable gquantities or concentrations, and may reguire
that it be purchased or possessed only with +{i)-With permission or under the

- 13 direct supervision of the department or its
designee—in—scertain—areas—and-under certain-coenditions;

. . .
) A b

regulation:

{(c) The Department of Agriculture may require a person authorized to

distribute or use a state-limited-use pesticide to maintain records of the
person's distribution or use and may require that the records be kept separate
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from other business records;

{d) The state management plan and pesticide management plans shall be
coordinated with the Department of Agriculture and cther state agency plans and
with other state agencies and with natural resources districts;

{e) The state management plan and pesticide management plans may impose
progressively more rigorous pesticide management practices as pesticides are
detected in ground water or surface water at increasing fractions of the
standards adopted by the Department of Environmental Quality or the Department
of Health and Human Services; and

(f) A pesticide management plan may impose progressively more rigorous
pesticide management practices to address any unreasonable adverse effect of
pesticides on humans or the environment. When appropriate, a pesticide
management plan may establish action levels for 1imposition of such
progressively more rigorous management practices based upon measurable
indicators of the adverse effect on humans or the envirconment;

(4) To adopt and promulgate such rules and regulations as are necessary
for the enforcement and administration of the Pesticide Act. The regulations
may shaltd include, but not be limited to, regulations providing for:

(a) The collection of samples, examination of records, and reporting of
information by persons subject to the act;

(b) The safe handling, transportation, storage, display, distribution,
use, and disposal of pesticides and their containers;

(c) Ltabeling requirements of all pesticides required to he registersad
under provisions of the act, except that such regulations shall not impose any
requirements for federally registered labels contrary to those required
pursuant to the federal act;

{d) Classes of devices which shall be subject to the Pesticide Act;

(e) Reporting and record-keeping reguirements for persons distributing or
using pesticide products made available under 7 U.S.C. 136i-1 of the federal
act and for persons required to keep records under the Pesticide Act;

(¥) Metheds to be wused in the application of pesticides when the
Department of Agriculture finds that such regulations are necessary to carry
out the purpose and intent of the Pesticide Act. Such regulations may include
methods to be used in the application of a restricted-use pesticide_or state-
limited-use pesticide, may relate to the time, place, manner, methods,
materials, amounts, and concentrations in connection with the use of the
pesticide, may restrict or prohibit use of the pesticides in designated areas
during specified periods of ¢ime, and may provide specific examples and
technical interpretations of subdivision (4) of section 2-2646. The regulations
shall encompass all reasonable factors which the department deems necessary to
prevent damage or injury by drift or misapplication to (i) plants, including
forage plants, or adjacent or nearby property, (ii) wildlife in the adjoining
or nearby areas, (iii) fish and ether aquatic life in waters in reasonable
proximity to the area to be treated, (iv) surface water or ground water, and
{v) humans, animals, or beneficial insects. In adopting and promulgating such
regulations, the department shall give consideration to pertinent research
findings and recommendations of other agencies of the state, the federal
government, or other reliable sources. The department may, by regulation,
require that notice of a proposed use of a pesticide be given to landowners
whose property is adjacent to the property to be treated or in the immediate
vicinity thereof if the department finds that such notice is necessary to carry
out the purpose of the act;

(g) State-limited-use pesticides for the state or for designated areas in
the state;

(h) Establishment of the amount of any fee or fine as directed by the act;

(i) Establishment of the components of any state management plan or
pesticide management plan;

(i) Establishment of categories for licensed pesticide applicators in
addition to those established in 40 C.F.R. part_171, as such regulations the
regulatien existed on January 1, 2019 2013; and

(k) Establishment of a process for the issuance of permits for emergency-
use pesticides made available under 7 U.S.C. 136p of the Tederal act;

(5) To enter any public or private premises at any reasonable time to:

(a) Inspect and sample any equipment authorized or required to he
inspected under the Pesticide Act or to inspect the premises on which the
equipment is kept or stored;

(b) Inspect or sample any area exposed or reported to be exposed to a
pesticide or where a pesticide use has occurred;

(¢) Inspect and sample any area where a pesticide is disposed of or
stored;

(d) Observe the use and application of and sample any pesticide;

(e} Inspect and copy any recerds relating to the distribution or use of
any pesticide or the issuvance of any license, permit, or registratiorn under the
act; or

{f) Inspect, examine, or take samples Trom any applicaticn equipment,
building, or place owned, controlled, or operated by any person engaging in an
activity regulated by the act if, from probable cause, it appears that the
application equipment, building, or place contains a pesticide:

(6) To sample, inspect, make analysis of, and test any pesticide found
within this state;

(7) To issue and enforce a written or printed order to stop the sale,
removal, or use of a pesticide if the Department of Agriculture has reason to
believe that the pesticide gr use of the pesticide is in violation of any

-5




L.B32¢ LB320
2019 2019

provision of the act. The department shall present the order to the owner or
custodian of the pesticide. The person who receives the order shall not
distribute, remove, or use the pesticide until the department determines that
the pesticide or jts use is in compliance with the act. This subdivision shall
not limit the right of the department to proceed as authorized by any other
provision of the act;

{8)(a) To sue in the name of the director to enjoin any violation of the
act., Venue for such action shall be in the county in which the alleged
violation occurred, is occurring, or is threatening to occur; and

(b} To reguest the county attorney or the Attorney General to bring suit
to enjoin a violation or threatened violation of the act;

(9) To limpose or levy an administrative fine of not more than five
thousand dollars for each wviolation on any person who has wviolated any
provision, requirement, condition, limitation, or duty imposed by the act or
rules and regulations adopted and promulgated pursuant to the act. A violation
means each action which violates any separate or distinct provision,
requirement, condition, limitation, or duty imposed by the act or rules and
regulations adopted and promulgated pursuant to the act;

(18) To cause a violation warning letter to be served upon the alleged
violator or violators pursuant to the act;

(11) To take reasonable measures to assess and collect all fees and fines
prescribed by the act and the rules or regulations adopted under the act;

(12} To access, inspect, and copy all books, papers, records, bills of
lading, invoices, and other information relating to the use, manufacture,
repackaging, and distribution of pesticides necessary for the enforcement of
the act;

(13) To seize, for use as evidence, without formal warrant if probable
cause exists, any pesticide which is in vielation of the act or is not approved
by the Department of Agriculture or which is found to be used or distributed in
the violation of the act or the rules and regulations adopted and promulgated
under ir;

envirerment;

(14) {38} To adopt classifications of restricted-use pesticides as
determined by the federal agency under the federal act. In addition to the
restricted-use pesticides classified by the administrator, the Department of
Agriculture may also determine state-limited-use pesticides for the state or
for designated areas within the state as provided in subdivision {3) of this
section;

(15) {48} To receive grants-in-aid from any federal entity, and to enter
into cooperative agreements with any federal entity, any agency of this state,
any subdivision of this state, any agency of another state, any Indian tribe,
or any private person for the purpose of obtaining consistency with or
assistance in the implementation of the Pesticide Act. The BDepartment of
Agriculture may reimburse any such entity from the Pesticide Administrative
Cash Fund for the work performed under the cooperative agreement. The
departnent may delegate its administrative responsibilities under the act to
cities of the metropolitan and primary classes if it reasonably believes that
such cities can perform the responsibilities in a manner consistent with the
act and the rules and regulations adopted and promulgated under it;

(16) {+#} To prepare and adopt such plans as are necessary to implement
any requirements of the federal agency under the Tederal act;

(17) 383 To request the assistance of the Attorney General or the county
attorpey in the county in which a violation of the Pesticide Act has occurred
with the prosecution or enforcement of any violation of the act;

(18) {383 To enter into a settlement agreement with any person regarding
the disposition of any license, permit, registration, or administrative fine;

(19) {284 To issue a cease and desist order pursuant to section 2-2649;

{(20) {24} To deny an application or cancel, suspend, or modify the
registration of a pesticide pursuant to section 2-2632;

{21) {22} To issue, cancel, suspend, modify, or place on probation any
license or permit issued pursuant to the act; and

{22) {233 To make such reports to the federal agency as are required under
the federal act.

Sec. 3. Section 2-2628, Reissue Revised Statutes of Nebraska, is amended
to read:

2-2628 (1) Except as provided by subsection (2), {3), or (4) subseetien
{2or—3} of this section, no pesticide shall be distributed in this state or
delivered for transportation or transported in intrastate commerce or between
points within the state through a point outside the state unless it is
registered with the department pursuant to section 2-2629. The manufacturer or
other person whose name appears on the label of the pesticide shall register
the pesticide.

{2) Registration shall not be required for the transportation of a
pesticide through the state without being unloaded or stored at any point or
from one plant or warehouse to another plant or warehouse operated by the same
person if the pesticide is used solely at the second plant or warehouse as a
constituent of a pesticide that is registered under such section.

{3) Registration shall not be required if the pesticide is distributed
under the preovisions of an experimental-use permit issued by the federal
agency.
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(4) Registration may not be required, as determined by the department, if
the pesticide is not required ko be registered by the federal agency.

Sec. 4. Section 2-2629, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2629 (1) The applicatien for registration of a pesticide shall include:

(a) The name and address of the applicant and the name and address of the
person whose name shall appear on the pesticide label, if not the applicant's;

(b) The trade name of the pesticide;

(c) A Fwe complete copy copies of all labeling to accompany the pesticide,
including any web sites or other logcations where electronic information about
the pesticide may be found, and a statement of all claims to be made for it,
including the directions for use;

(dy Tthe use classification, whether for restricted or general use, as
provided by the federal act;

(e} The use classification proposed by the applicant if the pesticide is
not required by federal law to be registered under a use classification;

(f) Either a A designation of a resident agent for service of process or_a
consent by the applicant to the jurisdiction of this state, for 4n actions
taken in the administration and enforcement of the Pesticide Act—Ipn—-ldew—of

{(g) Other information required by the department for determining the
eligibility for registration.

{2) Application information may be provided in electronic format
acceptable to the department.

{(3) The department may require the applicant to submit the complete
formula for a pesticide, including active and dinert ingredients, as a
prerequisite to registration,

{4) The department may require additional information including a full
description of the tests conducted and the results of the tests on which claims
are based, either before or after approving the registration of a pesticide,
The department may request that additional tests or field monitoring be
conducted in Nebraska ecosystems, or reasgnably similar ecosystems, in order to
determine the validity of assumptions used to register pesticides under the
federal act.

{5) Information collected under subsection (3) or (4) of this section
shall not be public records. The department shall not reveal such information
to other than representatives of the department, the Attorney General or other
Iegal representative of the department when relevant in any judicial
proceeding, or any other officials of another Nebraska agency, the federal
government, or other states who are similarly prohibited from revealing this
information.

Sec. 5. Section 2-2638, Reissue Revised Statutes of Nebraska, is amended
to read:

2-263¢ (1) Each pesticide distributed in this state shall bear a label
containing the following information relating to the pesticide:

{a) The name, brand, or trademark under which the pesticide is
distributed;

{(b) The name and percentage of each active ingredient and the total
percentage of inert ingredients;

{c) Directicns for use that are necessary for effecting the purpose for
which the product is intended and, if complied with, are adequate for the
protection of health and the environment;

(d) The federal agency's desigpated registration and establishment numbers
for the pesticide ted ! i,

r ’

(e) The name and address of the manufacturer, registrant, or person for
whom the pesticide was manufactured;

(f) Numbers or other symbols to identify the lot or batch of the
manufacturer of the contents of the package; and

(8) A clear display of appropriate dangers, warnings, symbols, and
cautionary statements commensurate with the toxicity or use classification of
the pesticide.

(2} The labeling of each pesticide distributed in this state shall state
the use classification for which the product is registered.

(3} The label bearing the ingredient statement under subdivision {1)(b) of
this section shall be on or attached to that part of the immediate container
that is presented or displayed under customary conditions of purchase and, if
the ingredient statement cannot be clearly read without removing the outer
wrapping, on any outer container or wrapper of a retail package.

(4) any word, statement, or information required by the Pesticide Act to
appear on a label or in labeling of a pesticide or device shall be prominently
and conspicuously placed so that, if compared with other material on the label
or in the labeling, it is likely to be understood by the ordinary individual
under customary condition of use.

S%c. 6. Section 2-2632, Reissue Revised Statutes of Nebraska, is amended
to read:

2-2632 (1) The department may deny an application for registration of a
pesticide under the Pesticide Act or may cancel, suspend, or modify such
registration if the department finds that:

(a) The composition of the pesticide does not warrant the proposed claims
made for it;
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(b) The pesticide, its labeling, or other materials required to be
submitted do not comply with the requirements of the Pesticide Act; or

(e} The department has reason to believe that any use of a registered
pesticide is in violation of a provision of the Pesticide Act or the federal
act or is dangerous or harmful.

(2) The department shall issue written notice of its denial, cancellation,
suspension, or modification and shall give such registrant or applicant an
oppartunity to make necessary corrections or to have a hearing pursuant to the
procedure in section 2-2649.082.

(3) After an opportunity at a hearing for presentation of evidence by
interested parties, the department may deny, cancel, suspend, or modify the
registration of the pesticide if the department finds that:

{a) Use of the pesticide has demonstrated uncontrollable adverse
environmental effects;

(b} Use of the pesticide is a detriment to the environment that outweighs
the benefits derived from its use;

(c} Even if properly wused, the pesticide is detrimental to vegetation
except weeds, to domestic animals, or to public health and safety;

(d) A false or misleading statement about the pesticide has been made or
implied by the registrant or the registrant's agent, in writing, verbally, or
through any form of advertising literature;

(e) The registrant has not complied or the pesticide or its labeling or
submitted material does not comply with a requirement of the Pesticide Act, act
er the rules and regulations adopted and promulgated under the act
federal act; or

(f) The composition of the pesticide does not warrant the proposed claims
made for it. +—e¢

- ! i 4 . ..gr i i
submitted do—net-comply with—the regquirements of the-act.

Sec. 7. Section 2-2635, Revised Statutes Cumulative Supplement, 2018, is
anended to read:

2-2635 {1) Except as provided in subsection (2) of this section, a person
shall not distribute at wholesale or retail or possess pesticides with an
intent to distribute them without a pesticide dealer license for each
distribution location. Any manufacturer, registrant, or distributor who has no
pesticide dealer outlet licensed within this state and who distributes such
pesticides directly into this state shall obtain a pesticide dealer license for
ftis, her, or its principal out-of-state location or outlet,

(2} The requirements of subsection (1) of this section shall not apply to:

(a) A commercial applicator or noncommercial applicator licensed under
sections 2-2636 to 2-2642 who uses restricted-use pesticides only as an
integral part of a pesticide application service and does not distribute any
unapplied pesticide;

(b) A federal, state, county, or municipal agency using restricted-use
pesticides only for its own program; or

(c) Persons wha sell only pesticide products in containers holding fifty
peunds or less by weight or one gallon or less by volume and do not sell any
restricted-use pesticides or bulk pesticides.

(3) A pesticide dealer may distribute restricted-use pesticides only to:

(a) A licensed pesticide dealer;

(b} A licensed certified applicator issued a license with the appropriate
category for using the restricted-use pesticide being distributed;

(c) An applicator issued a license by another state with the appropriate
category for using the restricted-use pesticide being distributed;

{d) A noncertified applicator authorized by the Pesticide Act to apply
restricted-use pesticides if the licensed certified applicator supervising the
noncertified applicator is issued a license with the appropriate category for
using the restricted-use pesticide being distributed; or

{e) Any other person if the pesticide dealer maintains records set out in
rules and regulations adopted and promulgated pursuant to the act requiring the
person to verify in writing that:

{i) The restricted-use pesticide will be delivered to an applicator
described in subdivision (3)(b), (c), or (d) of this section; and

(ii) The applicator receiving the restricted-use pesticide acknowledges
and agrees to the distribution.

(4) A pesticide dealer license shall expire on December 31 of each year,
unless it is suspended or revoked before that date. Such license shall not be
transferable to anmother person or location and shall be prominently displayed
to the public in the pesticide dealer's place of business,

(5) If the pesticide dealer has had a license suspended or revoked, or has
otherwise had a history of violations of the Pesticide Act, the department may
require an additional demonstration of dealer qualifications prior to issuance
or renewal of a license to such person.

(6) Application for an initial pesticide dealer license shall be submitted
to the department prior to commencing business as a pesticide dealer.
Application for renewal of a pesticide dealer license shall be submitted to the
department by January 1 of each year, All applications shall be accompanied by
an annual license fee of twenty-five dollars, The fee may be increased by the
director by rules and regulations adopted and promulgated pursuant to the act.
The fee shall not exceed one hundred dollars per license. Application shall be
on a form prescribed by the department and shall include the full name of the
person applying for such license. If such applicani is a partnership, limited
liability company, association, corporation, or organized group of persons, the

-g8-
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full name of each member of the firm, partnership, or limited liability company
or of the principal officers of the association or corporation shall be given
on the application. Such application shall further state the address of each
outlet to be licensed, the principal business address of the applicant, the
name of the person domiciled in this state authorized to receive and accept
service of summons of legal notices of all kinds for the applicant, and any
other necessary information prescribed by the department.

An applicant located outside this state shall file with the department
either a written designation of a resident agent for service of process or a
written consent to the jurisdiction of this state for &m actions taken in the
administration and enforcement of the act.—%ﬂ—i&eumﬂ#¢desigaat{ngvaf¢esidenE

If an application for renewal of a pesticide dealer license is not filed
before January 1 of the year for which the license is to be issued, an
additional fee equal to twenty-five percent of the fee due and owing per month,
not to exceed one hundred percent, shall be paid by the applicant before the
license may be issued., The purpose of the additional fee is to cover the

administrative costs associated with collecting fees,
: ; A L 5 ,

All fees collected pursuant
State Treasurer for credit to the Pesticide Administrative Cash Fund.

{7) Each licensed pesticide dealer shall be responsible for the acts of
each person employed by him or her in the solicitation and distribution of
pesticides and all claims and recommendations for use of pesticides. The
dealer's license shall be subject to denial, suspension, wmedification, or
revogation after a hearing for any violation of the act, whether committed by
the dealer or by the dealer's officer, agent, or employee.

{8) The department shall require each pesticide dealer to maintain records
of the dealer's purchases and distribution of all restricted-use pesticides and
may require such records to be kept separate from other business records. The
department may prescribe by rules and regulations the information to be
included in the records. The dealer shall keep such records for a period of
three years and shall provide the department access to examine such records and
a copy of any record on request.

Sec. 8. Section 2-2636, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2636 (1) The department shall license pesticide applicators invelved in
the categories established in 48 C.F.R. part 17i, as the regulation existed on
January 1, 2049 2843, and any other categeries established pursuant to rules
and regulations necessary to meet the requirements of the state. The department
may issue a reciprocal license to a pesticide applicator licensed or certified
in another state or by a federal agency. Residents of the State of Nebraska are
not eligible for reciprocal certification. The department may waive part or all
of any license certification examination requirements for a reciprocal license
if the other state or federal agency that licensed or certified the pesticide
applicator has substantially the same certification examination standards and
procedural requirements as required under the Pesticide Act.

{2) A person shall not use a restricted-use pesticide unless the person

is:

{a) At least eighteen years of age except as provided in subsection (6) of
section 2-2642;

{b) +&) Licensed as—a—cemmercial —or—neoncenmercial —applisater and
authorized by the license to use the restricted-use pesticide in the category
covering the proposed pesticide use;_or

¥

{c) Working At—least—sixteen years—of-age andworking under the direct
supervision of a licensed certified applicator pursuant to subsection (5) of
section 2-2642,

(3} A person shall not use lawn care or structural pest control general-
use pesticides on the property of another person for hire or compensation
unless the person is:

(a) Licensed as a commercial applicator; or

(b} At least sixteen years of age and working under the direct supervision
of a licensed certified applicator pursuant to subsection (4) {8} of section
2-2642,

(4} An employee or other person acting on behalf of any political
subdivision of the state shall not use general-use pesticides for autdeor
vector control unless the applicator is:

(a) Licensed as a commercial applicater or a noncommercial applicator; or

(b) At least sixteen years of age and working under the direct supervision

of a licensed certified applicator pursuant to subsection (4) {5} of section
2-2642.

Sec. 9. Section 2-2837, Reissue Revised Statutes of Nebraska, is amended
to read:

_ 2-2637 (1) The depa(tment may classify commercial and noncommercial
licenses under subecategeries within categories according to the subject,
method, or place of pesticide application_ and i
establish separate testing requirements for certification and licensing in each

category
-9.
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written examinations for certification shall be the property of the department,
Any person taking such an examination shall return the examination to the
director's authorized agent prior to leaving the examination site.

{2) {3} The Cooperative Extension Service of the University of Nebraska
(Nebraska Extension), through its county extension educaters and specialists in
the State of wNebraska, shall conduct training sessions on the use of
restricted-use pesticides for private, commercial, and noncommercial
applicators_which meget the requirements for private applicator certification
training established in 46¢ C.F.R. 171.185, apd provide all trainees with — Fhe
programs—shali—be—directed—toward thorough comprehension and knowledge on the
safe use of restricted-use pesticides_ and qgeneral-use pesticides used by
applicators required to be certified pursuant tg sections 2-2636 to 2-2642. The
Nebraska Ceeperative Extension Service shall schedule regular and frequent
training sessions and shall issue recommendations to the director of
satisfactory training for private, commercial, and noncommercial applicators
completing the training.

{3) A1l candidates for certification or recertification shall present
valid goverpment-issued identification at training sessions and certification
or_recertification examinations.

5ec. 18. Section 2-2638, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2638 (1) An individual who uses restricted-use pesticides on the
property of another person in the State of Nebraska for hire or compensation
shall meet all certification requirements of the Pesticide Act_and the rules
and regulations adopted and promulgated under the act and shall be a commercial
applicator license holder of a license issued for the categories and

i in which the pesticide use is to be made.

(2} Any person who uses lawn care or structural pest control general-use
pesticides on the property of another person in the State of Nebraska for hire
or compensation shall be a commercial applicator license holder, except as
provided in subsection (3) of section 2-2636, regardless of whether such person
uses any restricted-use pesticide.

(3) Application for an original or renewal commercial applicator license
shall be made to the department on forms prescribed by the department. The
application shall include information as required by the director and be
accompanied by a license fee of ninety dollars. The } i
individual,—the application shall include the applicant's date of birth. The
fee may be increased by the director by rules and regulations adopted and
promulgated pursuant to the act. The fee shall not exceed one hundred fifty
dollars per license, All fees collected shall be remitted to the State
Treasurer for credit to the Natural Resources Water Quality Fund.

(4) The department may deny a commercial applicator license if it has
determined that:

(a) The applicant has had a license as a licensed certified applicator
issued by this state or another state revoked within the last two years;

{b) The applicant has been upable to satisfacterily fulfill certification
or licensing requirements;

{c) The applicant for any other reason cannot be expected to be able to
fulfill the provisions of the Pesticide Act applicable to the category for
which application is made; or

{(d) An applicant for an original commercial applicator license has not
passed an examination under sections 2-2637 and 2-2648.

(5) An individual to whom a commercial applicator license is issued shall
be a licensed certified applicator authorized to use restricted-use pesticides
in the categories and-—subeategeries in which the individual is licensed.

(6) As a condition to issuance of a commercial applicator license, an
applicant located outside this state shall file with the department either a
written designation of a resident agent for service of process gr a written
consept to the jurisdiction of this state for 4m actions taken in the

administration and enforcement of the act.-In—lieu—ef-desigrating a resident
15 . . S :

7

Sec. 11. Section 2-2639, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2639 (1) A noncommercial applicator shall meet all certification
requirements of the Pesticide Act and shall be a noncommercial applicator
license holder of a license issued for the categories and—subeategeries in
which the pesticide use is to be made.

(2) Application for an original or renewal noncommercial applicator
ticense shall be made to the department on forms prescribed by the department.
The I+—khe—applicant—is—an—individualthe application shall include the
applicant's date of birth. The department shall not charge a noncommercial
applicant a license fee.

(3} The director shall not issue an original noncommercial applicator
license before the applicant has passed the applicable am examination under
sections 2-2637 and 2-2646.

(4} A person to whom a noncommercial applicator license is issued shall be
a licensed certified applicator authorized to use restricted-use pesticides in
the categories ard-—subeategeries in which the individual is licensed.

{5} The department may deny a noncommercial applicator license if it

determines that the applicant: )
(a) Has had a license as a licensed certified applicator issued by this

-10-




LB320 LB320
2019 2819

state or another state revoked within the last two years;

(b) Has been unable to satisfactorily fulfill certifigation or licensing
requirements;

(¢c) For any other reason is unable €o fulfill the provisions of the
Pesticide Act applicahble to the category for which application is made;

(d) For an original noncommercial applicator license, has not passed an
examination upder sections 2-2637 and 2-2840; or

(e) Meets the definition of a private applicator.

(6) {5} As a condition to issuance of a noncommercial applicator license,
an applicant located outside this state shall file with the department either a
written designation of a resident ageni for service of process or a written
consent _to the jurisdiction of this state for 4n actions taken in the
administration and enforcement of the Pesticide Act i : i

Sec. 12, Section 2-2640, Reissue Revised Statutes of Nebraska, is amended
to read:

2-2640 Each person applying for a license as a commercial or noncommercial
applicator shall meet the certification requirement of passing an examination
demonstrating that the person:

(1) Is properly qualified to perform functions associated with pesticide
use to a degree directly related to the nature of the activity and the
associated responsibility; and

(2) Has knowledge of the use and effects of restricted-use pesticides in
the categories and-subeategeries in which the person is to be licensed.

Sec. 13, Section 2-2641, Revised Statutes Cumulative Supplement, 2018, is

anended to read:

(1) An individual {3)—Every persen applying for a license as a private
applicator shall meet the certification requirement of (a) undertaking a
training session approved by the department or (b) passing an examination
showing that the person is properly gualified to perform fupctions associated
with pesticide use to a degree directly related to the nature of the activity
and the associated responsibility. The examination shall be approved by the
department and monitored by the department ar its authorized agent. The If the

i 2 ey - application shall include the applicant’s date
of birth.

{2) All candidates for certification or recertification must present valid
government-issued ddentification at training sessjons and certification or
recertification examinations.

{3) {4) Application for an original or renewal private applicator license
shall be made to the department on forms prescribed by the department and shall
be accompanied by a license fee of twenty-five dollars. All fees collected
shall be remitted te the State Treasurer for credit to the Natural Resources
Water Quality Fund.

Sec. 14. Section 2-2642, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2642 (1) Each commercial, noncommercial, and private applicator license
shall expire on April 15 following the third year in which it was issued.

(2) Except as provided by subsection (3} of this section, a person having
a valid commercial or noncommercial applicator license may renew the license
for another three-year period by:

(a) Paying to the department an amount equal to the license fee reguired
by section 2-2638 for commercial applicator licenses or section 2-2839 for
noncommercial applicator licenses, if any; and

(b}(i) Undertaking the training approved by the department; or

(ii) Submitting to retesting prior to renewal of the license.

(3) Any person who allows his or her commercial or noncommercial
applicator license to expire shall be required to submit to testing prior to
the renewal of the license.

(4) A noncertified applicator {5} Netwithstanding—sections—2-26368 tg

¢ i-neiv required by the Pesticide Act to be a licensed certified

commercial or noncommercial applicator may use geperal-use pesticides as a

noncertified applicator prior to obtaining_an initial license for only one
consecutive sixty-day period of time if:

{a) The individual or his or her employer applies to the department for a
license as a licensed certified applicator within ten days of making the first
pesticide use. Such license application shall include the name and license
number of the licensed certified applicator who is supervising the noncertified
applicater;

(b) All pesticide uses made by an individual as a noncertified applicator
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are made under the direct supervision of a licensed certified applicator
meeling the requirements of 4@ C.F.R. 171,201:-—and

(¢} The noncertified applicater has_ received training meeting the
requirements of 40 C.F.R. 171.201; and 34 ifi i :

(d)_The supervising certified applicator remains {iv}Be accessible by

voice or electronic means to provide further instructions at all times during
the nroncertified applicator's use of the pesticide:s and is {v}—Be able to be
physically on the site, should the need arise, where the pesticide use or
storage is taking place within a reasonable period of time as established by
the director by rules and regulations. Both the licensed certified applicator
and noncertified applicator shall be responsible for the acts of the
noncertified applicator and each shall be subject to all fines, license
actions, and other enforcement actions prescribed by the Pesticide Act For
violations under fthe act. The department may deny or suspend the use of
pesticides by a noncertified applicator if it has reasonable cause to believe
that such person may not become eligible to become a licensed certified
applicator or uses any pesticide in violation of the act.

(5) A noncertified applicator reguired by the Pesticide Act to he a
licensed certified commercial or noncommercial applicator may use a restricted-
use pesticide which is not a fumigant, sodium cyanide, or sodium fluorocacetate
as_a noncertified applicator prior to obtaining an injtial license for only one
consecutive sixty-day pericd of time if:

{a) The noncertified applicator complies with the reguirements of
subsection (4) of this section; and

[b) The noncertified applicator does not apply the restricted-use
pesticides _aerially.

(6) A noncertified applicator reguired by the Pesticide Act to be a
licensed certified private applicator may apply restricted-use pesticides for
the purpose of producing agricultural commodities on property ownped or rented
by his or her immediate family for one consecutive twenty-four month period if:

{a) The noncertified applicator is at least sixteen vears of age and
working under the direct supervision of a licensed private applicator who is an
immediate family member ;

{b) The noncertified applicator has received training through a training
session meeting the requirements of 4@ C.F.R, 171.201; and

{c) The supervising certified applicator is in compliance with the
requirements of 40 C.F.R. 171.201,

Sec. 15. Section 2-2643, Reissue Revised Statutes of Nebraska, is amended
to read:

2-2643 (1) All applicators applying restricted-use pesticides are reguired

i ] i3 : to maintain
records of the use of all restricted-use pesticides. Licensed certified
applicators whg supervise noncertified applicators are required to document and
maintain or verify the existence of and have access to the records required to
be maintained by 40 C.F.R. 171.201. The department may by rules and regulations
prescribe the information to be included in the records.

(2) The department may require a license holder to keep records of the
licensee's use of general-use pesticides. The department may by rules and
regulations prescribe the information to be included in the records.

(3) The license holder shall keep records reqguired under this section for
a period of three years from the date of the pesticide use. )

(4) The license holder shall provide the department access to such records
and a copy of any reguested record pertaining to the use of pesticides,

Sec. 16. Section 2-2643.02, Reissue Revised Statutes of Nebraska, is
amended to read:

2-2643.92 A license holder shall comply with the Pesticide act, the rules
and regulations adopted and promulgated pursuant to the act, and any order of
the director issued pursuant to the act. A license holder shall not interfere
with the department in the perfermance of its duties._A license holder acting
as_a supervisor to a noncertified applicator is required to comply with the
reguirements of subsections (4), {5), and (6) of section 2-2642.

Sec. 17. Section 2-2645, Reissue Revised Statutes of Nebraska, is amended
to read:

2-2645 (1} A person claiming damages from a pesticide use may file with
the department a written report claiming that the person has been damaged. The
report shall be filed as soon as possible following the day of the alleged
accurrence,

(2) Except as otherwise provided in the Pesticide Act, upon receipt of a
repert if the department has reasonable cause to believe that a violation of
the act has occurred, it shall investigate such report to determine if any
violation has occurred and if any Furbher enforcement action shall be taken
under the act. The department is not required to investigate any complaint that
the department determines 1is made more than ninety days after the person
complaining knew of the incident or damages, is outside the scope of the
Pesticide Act, or is determined by the department to involve a matter which is
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frivolous, e+ minor__or insignificant under the dintent of the act. If a
complaint is investigated, the department shall notify the licensee, owner, or
lessee of the property on which the alleged act occurred and any other person
who may be charged with responsibility for the damages claimed, The department
shall furnish copies of the report to such licensee, owner, lessee, or other
persoen upon receiving a written request._Nothing in this subsection shall be
construed to require the department to take enforcement action in any matter,

(3) The department shall inspect damages whenever possible and shall
report its findings to the persen claiming damage and to the person alleged to
have caused the damage. The claimant shall permit the department and the
Ticensee to inspect ebserve, within reasonable hours, the property alleged to
have been damaged._ If the claimant refuses to permit the deparfment to inspect
the property alleged to have been damaged., or fails to provide additional
information regarding the allegation when reguested by the department, the
departiment may decline to investigate the claim,

(4) Failure to file a report shall not bar maintenance of a civil or
criminal action. If a person fails to file a report or cooperate with the
department and is the only person claiming injury from the particular use of a
pesticide, the department may, if in the public interest, refuse to take action
or held a hearing for the denial, suspension, or revocation of a license issued
under the act to the person alleged to have caused the damage.

Sec. 18. Section 2-2646, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

2-2646 It shall be unlawful for any person:

(1) To distribute within the state or deliver for transportation or
transport in intrastate commerce or between points within this state through a
point outside this state, any of the following:

(a) A pesticide that has not been registered or whose registration has
been canceled or suspended under the Pesticide Act;

(b) A pesticide that has a claim, a direction for its use, or labeling
that differs from the representations made in connection with its registration;

(c) A pesticide that is not in the registrant's or manufacturer's unbroken
immediate container and that is not labeled with the information and in the
manner required by the act and any regulations adopted under the act;

(d) A pesticide that is adulterated;

(e) A pesticide or device that is misbranded;

(f) A pesticide in a container that is unsafe due to damage;

(g) A pesticide which differs from its composition as registered; or

(h) A pesticide that has not been colored or discolored as reguired by the
Pesticide Act or the federal act;

{2) To detach, alter, deface, or destvoy, wholly or in part, any label or
labeling provided for by the Pesticide Act or a rule or regulation adopted
under the act;

{3) Yo add any substance to or take any substance from a pesticide in a
manner that may defeat the purpose of the act or any rule or regulation adopted
and promulgated under the act;

(4) To use or cause to be used a pesticide contrary to the act, to the
labeling of the pesticide, or to a rule or regulation of the department
limiting the use of the pesticide, except that it shall not be unlawful to:

{a) Use a pesticide at any dosage, concentration, or frequency less than
that specified or recommended on the labeling if the labeling does not
specifically prohibit deviation from the specified or recommended dosage,
concentration, or frequency or, if the pesticide is a termiticide, it is not
used at a rate below the minimum concentration specified or recommended on the
label for preconstruction treatments;

(b) Use a pesticide against any target pest not specified on the labeling
if the use is fer the crop, animal, or site specified or recommended on the
labeling and the labeling does not specifically state that the pesticide may be
used only for the pests specified or recommended on the labeling;

(c) Employ any method of use not prohibited by the labeling if (i) the
labeling does not specifically state that the product may be used only by the
methods specified or recommended on the labeling, (ii) the method of use is
consistent with the method specified on labeling, and (iil) the method of use
does not mgre than minimally increase the exposure of the pesticide to humans
or the environment;

(d} Mix a pesticide or pesticides with a fertilizer gr water when such
mixture is not prohibited by the labeling if such mixing is consistent with the
method of application specified or recommended on the labeling and dees not
more than minimally increase the exposure of the pesticide to humans or the
environment;

(e) Use a pesticide in conformance with 7 U.S$.¢. 136c, 136p, or 136v of
the federal act or section 2-2626; or

(f) Use a pesticide in a mamner that the director determines to be
consistent with the purposes of the Pesticide Act;

(5) To use a pesticide at any dosage, concentration, or freguency greater
than specified or recommended on the labeling unless the laheling allows the
greater dosage, concentration, or fregquency;

{6) To handle, transport, store, display, advertise, recommend, or
distribute a pesticide in a manner that violates any provision of the Pesticide
Act or a rule or regulation adopted and promulgated under the act;

(7) To use, cause to be used, dispose, discard, or store a pesticide or
pesticide container in a manner that the person knows or should know is:

(a) Likely to adversely affect or cause injury to humans, the environment,
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vegetation, crops, livestock, wildlife, or pollinating insects;

(b) Likely to poliute a water supply or waterway; or

{c) A wviolation of the Environmental Protection Act or a rule or
regulation adopted and promulgated pursuant to the act;

(8) To use for the person's advantage or reveal, other than to a properly
designated state or federal official or employee, to a physician, or ia an
emergency to a pharmacist or other gqualified person for the preparation of an
antidote, any information relating to pesticide formulas, trade secrets, or
commercial or financial information acquired under the Pesticide Act and marked
as privileged or confidential by the registrant;

(9) To commit an act for which a licensed certified applicator's license
may be suspended, modified, revoked, or placed on probation under the Pesticide
Act whether or not the person committing the act is a licensed certified
applicator;

(18) To knowingly or intentionally use, cause to be used, handle, store,
or dispose of a pesticide in a manner that causes bodily injury to or the death
of a human or that pollutes ground water, surface water, or a water supply;

{11y To fail to obtain a license or to pay all fees and fines as
prescribed by an order of the director, the act, and the rules and regulations
adopted and promulgated pursuant to the act;

(12} To fail to keep or refuse to make available for examination and
copying by the department all books, papers, records, and other information
necessary for the enforcement of the act;

(13) 7o hinder, obstruct, or refuse to assist the directoer in the
performance of his or her duties;

(14) To violate any state management plan or pesticide management plan
developed or approved by the department;

(15) To distribute or advertise any restricted-use pesticide for some
other purpose other than in accordance with the Pesticide Act and the federal
act;

(16) To use any pesticide which is under an experimental-use or emergency-
use permit which is contrary to the provisions of such permit;

{17) To fail tec follow any order of the department;

{18) Except as authorized by law, to knowingly or intentionally use, cause
to be used, handle, store, or dispose of a pesticide on property without the
permission of the owner or lawful tenant. Applications Tfor outdoor vector
control authorized by a federal or state agency or political subdivision shall
not be in violation of this subdivision when the application is made from
public access property and caannot practically be confined to public property;

(19) To knowingly falsify all or part of any application for registration
or licensing or any other records required to be maintained pursuant to the
Pesticide Act;

(26) To alter or falsify all or part of a license issued by the
department; and

{21) To violate any other provision of the act.

Sec. 19. Section 2-2653, Reissue Revised Statutes of Nebraska, is amended
to read:

2-2653 Notwithstanding any other provision of the Pesticide Act, the
duties and responsibilities of the department under the act shall be subject to
adequate federal, cash, and general funding appropriation being made by the
Legislature. If adeguate funds are not made available under the act, the
department shall submit a revised state pesticide applicator certification plan
to the federal agency outlining the current program.

Sec. 28, Section 2-2656, Revised Statutes Cumulative Supplement, 2618, is
amended to read:

2-2656 (1) An application for an initial or renewal Nebraska aerial
pesticide business license shall be submitted to the department prior to the
commencement of aerial spraying operations, and an application for renewal of a
Nebraska aerial pesticide business license shall be submitted to the department
before commencement of application of pesticides. The application shall be
accompanied by an annual license fee of one hundred dollars. The license fee
may be increased by the director after a public hearing is held outlining the
reason for any proposed change in the fee, except that the fee shall not exceed
one hundred Tifty dollars. All fees collected pursuant to this section shall be
remitted to the State Treasurer for credit to the Pesticide Administrative Cash
Fund. The application shall be con a form prescribed by the department and shall
include the following:

(a} The full name and permanent mailing address of the persen applying for
such license. If such applicant is an individual, the application shall include
the applicant's persenal mailing address, If such applicant is not an
individual, the full name of each partner or member or the full name of the
principal officers shall be given on the application;

(b) The location of the applicant's principal departure location and any
additional departure locations utilized for aerial spraying operations to be
conducted within HNebraska identified by one of the following: Global
Positioning System coordinates, legal description, local address of the site,
or airpoert identifier;

(c}) A copy of the applicant's agricultural aircraft operator certificate
issued pursuant to 14 C.F.R. part 137 or evidence the applicant holds such a
certificate issued by the Federal Aviation Administration;

(d) The aircraft registration number issued by the Federal Aviation
Administration pursuant to 14 C.F.R. part 47 of all aircraft owned, rented, or
leased by the applicant to be utilized for aerial pesticide applications and
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all other aircraft utilized in aerial spraying operations conducted hy the
applicant;

(e) The Nebraska commercial applicator certificate number and current
Federal Aviation Administration commercial pilot certificate number of all
persons operating aircraft for the aerial application of pesticides during any
aerial spraying operations conducted by the applicant; and

(f) Such other information as deemed necessary by the director to
determine the suitability of the applicant for licensure as an aerial pesticide
husiness.

(2) An applicant located outside this state shall file with the department
gither a written designation of a resident agent for service of process or a
written consent to the jurisdiction of this state for 4n actions taken in the
administration and enforcement of the Pesticide Act. i i i

dan aan he ) 0 Ty de o ha

Sec, 21. Original sections 2-2628, 2-2630, 2-2632, 2-2637, 2-2640,
2-2643, 2-2643.02, 2-2645, and 2-2653, Reissue Revised Statutes of Nebraska,
and sections 2-2624, 2-2626, 2-2629, 2-2635, 2-2636, 2-2638, 2-2639, 2-2641,
2-2642, 2-28646, and 2-2656, Revised Statutes Cumulative Supplement, 2018, are
repealed.
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